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An analysis of the new law’s tests

for an alien’s status as a U.S. resident

by FRED FEINGOLD and MARLENE F. SCHWARTZ

By defining “resident alien” for the first time, new Section 7701(b) attempts to

overcome the subjective tests of prior law. The authors examine the green card

test, the 183-day presence and cumulative tests, interaction with existing treaties.

Ection 138 of the Deficit Reduction

Act of 1984 {the “Act”), P.L. 98-369,
7/18/84, adds as new Section 7701(b) a
definition of “resident alien” that with
effect from 1/1/85 substantially modifies
pre-existing law for determining whether
an alien will be regarded to be a U.S. resi-
dent for income tax purposes.t Under
the new definition, many alien individu-
als who would not have been considered
resident in the U.S. under pre-existing
law will be so treated, Other alien indi-
viduals will be able to avoid treatment
as a resident even though significant
contacts are maintained in the U.S. pro-
vided they limit their 1.8, presence to a
specified number of days per year and
do not maintain resident status for im-
migration purposes. As a result, tax pro-
fessionals will be able to plan for their
alien clients with a much greater degree
of certainty than was possible under
pre-existing law.

Effect of resident classification

Significantly, Section 7701(b) does not
alter the effect of being considered a
U.S. resident. A resident alien, gener-
ally, is subject to U.5. Federal income
tax on his worldwide income. In certain
circumstances, this includes some portion
or all of the income of a controlled for-
eign corporation (CFC) or foreign per-
sonal holding company (FPHC).? A
resident alien also may incur U.S. excise
or income tax on certain transfers of ap-
preciated property to foreign entities;
if he is the settlor, he may be treated as
the owner of income of a foreign trust
that may have a beneficiary who is a
U.S. person$ Furthermore, resident ali-

ens are subject to a number of filing
requirements generally not required of
nonresident aliens,t Moreover, classifica-
tion of an alien as a resident may have
an effect on others; it may, for example,
have an effect on whether a foreign cor-
poration in which the alien or any per-
son “related” to him owns an interest
qualifies as a CFC, a FPHC, a foreign
investment company or a PHCS

In certain cases, an alien who is a
resident of a country with which the
U.5. has an income tax convention and
who is also a U.S. resident under U.S.
internal law may, for purposes of the
treaty, be regarded as resident only in
the treaty couniry.® Nevertheless, he will
be regarded as a US. “resident” for
purposes not covered by the treaty.” For
example, the determination that the
alien is 2 1.8, resident under U.S. inter-
nal law will still affect the classification
of a foreign corporation as a CIC, a
FPHC, a foreign investment company
or a personal holding company and may
have collateral effects on other taxpayers
(as discussed below), If the treaty in
question has a provision reserving to the
country of residence the right to tax all
income not specifically covered by the
treaty,® or expressly or impliedly limits
taxation of foreign-source income, a
1.8, resident who is only a resident of
the treaty country for purposes of the
treaty may avoid U.S. income tax on
such income.

Consider, for example, the case of
Panamanian corporation C, the majority
ol the shares of which are owned by indi-
vidual A. The balance of the shares of
G are owned by B, a U.S. citizen who is

not otherwise related to A. Assume A
is an alien who 1s a2 U.K, citizen and
resident and that A maintains his per-
manent, and indeed his only, home in
the U.K. Never having maintained a
home in the U.S, A has not previously
been considered a resident of the U.S.
under U.S. internal law. Assume, how-
ever, that A is present in the U.S. for
184 days or more in 1985 and, therefore,
will be regarded as a resident alien be-
cause of the “substantial presence” test
of Section 7701(b}(3). Notwithstanding
this, A will be regarded as a resident of
the UK. for purposes of the treaty. As
sume C's income consists entirely of non
U.S.source interest. As a result, notwith-
standing that corporation G will be re-
garded as a CFC or a FPHC, A will not
be required to include as income sub-
ject to U.S. income tax any portion of
the income of C (see, for example, the
pending treaty, Article 22), but B will
be required to do so. As a second illus
tration, a foreign corporation owned
entirely by nonresident aliens is gener-
ally excluded from being considered a
personal holding company?® If indi.
vidual A in the first illustration owned
any of the stock in such a foreign cor-
poration, the corporation could suffer
the personal holding company tax o
the detriment of A's co-stockhiolders who
are not ‘residents,” even though they
gain no U.S, tax advantage from utiliza-
tion of the corporation for U.S. invest-
ments,10

As a third illustration, classification
as a resident may also affect whether
interest paid by the individual to a for-
eign person is U.S.source income sub-
ject to tax and withholding. While
“portfolio interest” on obligations in-
curred after enactment of the Actll will
with certain exceptions not subject a
non-U.S. person to U.S. income tax, this
rule will generally not apply to interest
paid on obligations in existence at the
time of enactment.

Pre-1985 law

Under pre-existing law, an alien is
presumed to be a mnonresident of the
U.S,, particularly if his stay in the U.S.
is limited to a definite period by the
immigration laws.12 A contrary presurmp
tion exists if an alien remains in the
U.S. for a period of one year or more.
Neither of these presumptions are very
significant, since either is rebutted by
other facts and circumstances indicating
the alien’s intent with regard to his U.8
presence.1®



An alien is regarded as a U.S. resident
for income tax purposes if he is present
in the U8, with an intent to remain
here for an indefinite peried, and is re-
garded as & nonresident if his U.S. pres-
ence has as its objective (e.g., vacation
or work) that which can be accom-
plished in a relatively short period of
fixed duration.14

Determining an individual’s intent is
difficult at best, requiring an analysis of
all facts and circumstances which may
bear on the issue, Several factors have
consistently been considered to be sig-
nificant in this regard. Incinded among
these factors are the length and pattern
of the U.S. presence over a period of
years,1 whether a place of accommoda-
tion is generally available in the US.
and, if so, the nature of such accommo-
dation and length of its availability!® in
comparison to the piace(s) of accommoda-
tion available elsewhere, the purpose of
the U.S. visits,27 whether the US. or
another place is the center of the indi.
vidual's economic andfor personal life,18
whether the individual spends more
time at any other place than he spends
in the U.5.,1% whether the individual
claims residence elsewhere and whether
the individual has otherwise manifested
an intent to acquire U.S. residency, such
as the application for or the acquisition
of a permanent residency card (known
commonly as a “green card”)20 or the
filing of any form indicating the U.S.
as a place of residence?! or a declaration
of U.S. residence in a will. However,
no one factor is controlling, Thus, an
individual may be regarded as a non-

! For an analysis of the earlier versions of the
provision, see Alpert and Feingold, “Proposal Be.
fore Congress to Define U.S. Resident Status,”
31 Conadian Tax J. 853-62 (Sept.-Oct, 1988).

2 Sections 961 and 551.

8 Sections 1401, 367, 1067 and 679,

L E.g, Form 025, for transfer of property to &
foreign corporation, foreign estate or trust ox
foreign partnership; TForm B713, international
boveott; Form §471, related to CFCs.

5 Sections 957 (2), 552 (a) (2), 1246 and B4Z{c) (7).
8 See, e.g., the Convention Between the Govern-
ment of the United States of America and the
Government of the United Kingdom of Great
Britain and Northern Ireiand for the Avoidance of
Double Taxation and the Prevention of Fiseal
Evasion with Respect to Taxes on Income and
Capital Gains {hereinafter cited as “U.S.U.K.
Treaty"), Article 4(2}; the Convention Between
the United States of America and Canada with
Respect to Taxes on Income and Capital (herein-
after cited as “U.S.-Canada Treaty), Article
IV(2):; U.8. Model Income Tax Convention,
6/16/81, Article 4(2}.

T The legislative history specifically notes that an
alien who would be treated as a U.S. resident
under Section 7701 (d) but as a resident of a treaty
partner under that treaty would he treated as a
U.S. resident for internal law purposes such as
determining whether a foreign corporation would
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resident even though he has been pres
ent in the U.S. for more than 183 days
in any one year,22 for example, to un-
dertake a particular project or to vaca-
tion. Similarly, an individual who has a
green card but is rarely in the U.S., who
does ot have a place of accommodation
available in the U.S. and who regularly
resides elsewhere is not likely to be re-
garded as a resident merely because he
may freely travel to the U.8.28

Finally, under pre-existing law, an ali-
en's status as a U.S. resident continues
until he departs from the U.S. with an
intent to relinquish U.S. residence?¢

The new statutory definition

Intentionally departing, in most cases,
from the subjective “intent” test of pre-
existing law, Section 7701{b) provides a
series of mechanical tests for determin-
ing whether an alien is to be treated as
a resident or nonresident for income
tax purposes. Superimposed on the gen-
eral rules are exceptions and special
rules, certain of which resort to new and
as yet judicially undefined tests requir-
ing a subjective consideration of facts
and circumstances relating to the alien’s
connections with another jurisdiction.
To a large extent, the new rules do
provide a greater degree of certainty to
the issue of whether an alien is taxable
as a resident. The new definition will
treat as a resident for income tax pur
poses an alien who does not actually re-
side in the U.8. at all, but who (1) has
a “green card” but no other U.S. con-
tacts and little or no U.S. presence; {2)
spends 183 days or mare in the U.S. in a

be 2 GFC. See H, Rep't No. 98-861, 98th Cong.,
2nd Sesu. 967 {1984).

8 Bee, e.0., U.8.-U.K. Treaty, Article 22.

® Bection 542(ce) (7).

10 Act, Section 132 added new Section 554 (e) (1)
to prevent stock owned by a nonresident alien in-
dividual from being attributed to a 11.8. person
who is n blood relative but who does not own any
stoek directly or indireetly. This provision was
added because Congress felt it was generally in-
appropriate to attribute stock frem a foreign per-
son to & U.B, relative who owned no atock, with
the result of causing a third person to suffer taxa-
tion under the foreign personal holding company
provisions, Nevertheless, Congress chose not to
extend this idea to prevent stock ownership by an
aliecn who would be a resident of a treaty partner
under that treaty but resident of the U.S. under
internal law to cauze a foreign corporation to be
characterized as a FPHC or CFC. See H. Rep't
No. 98432, part 2, 98th Cong., 2nd Sess. 1634-36
(1984). See also Estate of Miller, 43 TG 760
(1965), nonace. Cf. YL8..U.K. Treaty, Article
10(6).

11 Apart from an exemption or reduced rates of
tax afforded by an applicable provision of an in-
come tax convention, and except fo the extent
eliminated by Act, Section 127, nonresident aliens
are subject to tax on interest from U.S. sources.
Section 871(a) (1) {a). The rule for determining
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calendar year, for example, in order to
accomplish a specific objective even
though he has no continuing pattern of
substantial U8, presence; or (3) spends
a lesser but still significant time in the
1J.8. over a period of years and either
does not have a “‘tax home” in another
country, cannot establish that his con-
tacts are more closely connected to & for-
eign country in which he has his “tax
home,” or has applied for a green card.
At the same time, an alien who wouid
have heen :taxable as a resident under
pre-existing law because he actually re-
sides in the U.8. may be treated as a
nonresident under Section 7701(b) pro-
vided he can confine his U.S. presence
to a prescribed allowable period even if
the alien's only home is in the U.S.

Section 7701(b) applies only to deter-
mine the residence in the U.S. of an
alien for Federal income tax purposes,
and does not affect the determination
of whether an alien will be regarded as
resident for estate or gift tax purposes.
Residence for estate and gift tax will
continue to mean domicile, as under
existing law.25 Moreover, Section T701(b)
is not intended to replace pre-existing
law for the purpose of determining
whether an alien is a bona fidle resident
of a foreign country for purposes of
Section 911(d)(1)(A).28 Nor does Section
7701(b) apply at all for the purpose of
determining the residence of a U.8, citi-
zen.

Since treatment of an alien as a resi-
dent under Section 7701(by will, subject
to a contrary treaty obligation, subject
such an alien to U.8. Federal income tax

the “source” of interest giffers depending on
whether the payor is a U.B. “resident.” Section
861(a) (1). Act, Section 127 eliminates the 30%
tax for “portfolio interest’” with respect to in-
terest received after the date of enaciment on
obligations issued after that date. See Sections
871 (h) and 88i{c). In general, in the case where
the obligor is a corporation or partnership, “port-
folio interest’’ does not include interest paid on
an obligation owned by a 109% or greater owner of
the ohiigor. Sections 871(h) (3}, 881 (c) (3) (B).
12 Regs, 1.871-4(b), 1.871-2(h) (last pentence)!
Rev. Rul. 69-611, 1969-2 CB 160,

13 See Reps. 1.871-4{¢), 1.871-2(b).

1 Reg. 1.871-2 (1)

15 Tonggun Park, 79 TC 262 (19382).

B Compare Tongeun Park, supre, and Goldring,
36 BTA 779 (1937), acq. (taxpayers purchased
homes}, with Barocas, TCM 1975-172 (taxpsyer
rented apartment on month-te-month basis).

17 Adama, 46 TC 352 (1966), aeq.

18 Adams, supra; Dawson, 59 TC 264 (1972).

W Pongsun Park, supra note 15,

20 Lemery, b4 TC 480 (1870}, ceq.; Hechaverriu,
374 F. Supp. 128 (DC Ga., 1674),

s B.g., Form 1078 or an application for a driver's
license,

22 Stembowski, 16 TC 262 {1981), vev'd on an-
other igsue and remanded in port, 896 F.2d 40
(CA-2, 1982) .
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on his worldwide income, such treat-
ment should render the alien a resident
of the U.8. for the purpose of applying
income tax conventions to which the
U.S. is a party. Such an alien may, un-
der the internal law of another country,
also be considered a resident of such
other country, rendering such alien sub-
ject to tax as a resident in two juris
dictions. In this connection, as previ-
ously noted, Section 7701(b) treatment,
at least in general, is not intended to
override treaty obligations of the U.S.
Thus an individual treated as a resident
for purposes of Section 7701(b) may for
purposes of a treaty still be considered
a resident of such a treaty country. How-
ever, still other issues may arise.
Consider the case of an alien who is
a resident of a second country under its
laws. Assume the alien actually resides
only in the second country and has little
or no US. presence or other contacts
but happens to alse have a green card.
As is discussed below, such an alien wiil
be treated as a U.8. resident under Sec
tion 7701{b}. While he may be consid-
ered a resident only of the second coun-
try for purposes of the income tax
treaty between the U.S. and the second
country, such treatment should not affect
the determination of whether such alien
would be treated as a resident of the
U.S. for the purpose of, for example,
the income tax convention betweea the
U.S. and a third country. The issue may
arise where the tax convention between
the U.8. and the third country provides
a lower rate of tax on income arising
in the third country than the tax con-
vention, il any, between the third coun-
try and the second country. In such
case it would seem that the alien may be
entitled to the benefits of the conven-
tion between the U.S. and the third
country even though as a result of the
tax convention between the U.S. and
the second country he would be subject
to tax on such income only in the sec
ond country.2? Whether the third coun-
try would readily agree to this result is
another matter. While the result was
possible under pre-existing law in the
case of a dual resident, Section 7701{b)
wilt render as dual residents many indi-

[Fred Feingold of the New York Bar is
a partner in the New York City and
Washington, D.C., law firm of Roberts
& Holland. He has writlen on interna-
tional taxes for THe Journal. Marlene
F. Schwartz of the New York Bar is an
associate with Roberts & Holland.)
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viduals who would not have been so
treated hefore (as discussed below). It
is therefore possible the third country
would consider the application of Sec-
tion 7701(b) to such an alien a funda-
mental change in the application of the
treaty with the U.8.

Mechanical tests, exceptions

Green card. Under the new rules, an
alien who is a lawful permanent resi-
dent of the U.8. (that is, he has a green
card) al any time during the celendar
year will be regarded as a U.8. resident.
This rule will apply even though the
individual is not present in the U.S. at
any time during the year or regardless
of any other factors.28 Moreover, in the
case of an alien who has a green card at
some time during 1985, had a green
card throughout 1984 or was present in
the UJ.S. at some peint in 1984 while
he had a green card, this rule wilt apply
to make such an alien a resident from
1/1/85 regardless of whether he is physi-
cally present in the U.S. at any time in
1985. Thus, an alien with a green card
who spends relatively little time in the
U.S. will be well-advised to relinquish
his green card prior to 1985 if he does
not wish to be regarded as a U.S. resi-
dent for income tax purposes.

Presence for 183 days during year. Ex-
cept in the case of an “exempt indi-
vidual” described below, an alien who is
present in the U.8. for 185 days or more
during a calendar year will be regarded
as a U.S. resident for that year.®® This
rule applies (with certain exceptions dis-
cussed below) regardiess of the purpose
of the U.S. presence during the year.
Thus, an individual who is not an "ex-
empt individual” is to be regarded as
a resident for a calendar year if he is
present in the U.S. for an aggregate of
183 days or more during the year even
if he maintains his “tax home" else-
where and 1o home in the U8, if he is
present in the U.S. solely for the pur-
pose of completing a project of rela-
tively short duration that in fact is com-
pleted during one calendar year3¢ or is
present because he came to the U.S. for
the purpose of receiving medical atten-
tion, or, literally, even if he is present
on an involuntary basis. On the other
hand, an alien who manages to have
his presence straddle two calendar years
may avoid the rule. For example, an
individual who first comes to the U.S,
on 7/3/85 and remains in the US
through 7/1/86 will not automatically

he regarded as a resident for 1985 or
1986, even though he will have been
present in the U.S. for a continuous
period of 364 days.3)

Cumulative presence test. Except in the
case of an “exempt individual” and un-
less the “tax home” and “closer con-
nection”  exceptions  (discussed  below)
apply, an alien who is present in the
U.5. during the current year and the
two preceding years for a weighted ag-
gregate of 183 days or more will be re-
garded as a resident. For this purpose,
the number of days of U.S. presence for
the first preceding year is multiplied by
a factor of one-third, and the number of
days of U.S. presence for the second pre-
ceding year is multiplied by a factor of
one-sixth.22 For example, an individual
could be present in the U.S. for up to
121 days each year without being re-
garded as a resident even if his “tax
home” and “closer connections” are in
the U.8.82

In order to determine the number of
days an alien may be present in the
U.S. for the current calendar year with-
out heing considered to have been pres-
ent for 183 days on a cumulative basis,
a simple algebraic formula may be used
which may be expressed as follows:

X = 182 — {1/3 Y +1/6 Z].

X represents the maximum number
of days of U.5. presence in the current
year, Y represents the number of days
of U.S. presence in the first preceding
year and Z the number of days of U.S.
presence in the second preceding year.
Applying this formula to the situation
illustrated above, the alien who first
arrives in the U.S. on 7/3/85 may con-
tinue to be present in the U.S. through
5/1/86 (provided he leaves on that date
and does not return for the balance of
the year) without having been present
in the 1.5, for 188 days on a cumula-
tive basis (ie., 121 days in 1686 -+
[V > 182 days in 1985] is less than
183). Thus, the alien would have been
present for 303 days without being
treated as a resident in 1985 or 1986.
However, if the alien were to be present
in the 1.8, for more than 111 days in
1987, he will have met the cumuiative
presence test for 1987 (but not for 1985
or 1986).

The cumulative presence test does not
apply for a vyear unless an individual
was actually present in the U.S. for
31 days during that year. In addition,
the cumulative presence test does not
apply if the individual comes within



the “tax home” and “closer connection”
exception described below,

An alien who meets the cumulative
presence test but who is not present in
the U.S. for 183 days during the current
year will not be regarded as a resident
alien if he can establish that, for the
current year, he has a *tax home" in a
foreign country and that he has a closer
connection to that foreign country than
he has to the U.834 This may have to
be established on a form to be pre
scribed by Regulations.3s

As a preliminary point, it is unclear
as to when during the current calendar
year the alien must have had his tax
home in a foreign country. For example,
this issue may arise if an aliea relin-
quishes his foreign tax home on July 15
of a year in order to take up residence
in the U.5, Must he be able to estab-
lish that he had a tax home elsewhere
for the entire calendar year, or for only
the part of the year when he was pres-
ent in the U.S? It appears that the for-
eign tax home literally must be in ex-
istence for the entire year,

The term “tax home” is assigned the
meaning given to that term under Sec
tion 911{d)(8)3¢ Under that provision,
an individual generally has his tax
home at his principal place of busi-
ness; if an individual has no principal
place of business, his tax home gener-
ally is the place where he has his regular
place of abode.37

Lstablishing that an individual’s tax
home is in a foreign country is insuf-
cient, of iwsell, to come within the ex-
ception from the application of the cu-
mulative presence test. The individual
also must establisk that he has “closer
connections” to the same foreign coun-
try in which he has a tax home than he

% Adams, supre note 17,

2 Reg, 1.871-5.

% However, the residence of a trust ov estate deter-
mined under Sectiong 7701(a) (30) and 7701 (a)
{31} may be affected to the extent that the de-
termination of the residence of these entities de-
rends upon the residence or nanregidence of an
individual such as a fiduciary. H, Rep't No. 98-861,
supra note 7, at 967! see also B. W, Jones Trust,
132 F.2d 914 {(CA-4, 1943); Rev. Rul 60-181,
1960-1 CB 257.

¥ H. Rep't No. 98-432, part 2, supre note 10, at
1528,

% Cf. Rev. Rul. 78-354, 1973.2 CB 435. A different
result would obtain depending on the treaty in-
volved if the individual were a U.8, citizen, since
Section 7701 (k) would literally not apply to treat
such individual a3 a resident. Compare, e.g., U.8.-
France income tax eonvention, Art. 3, U.8..U.K.
income tax convention, Art. 4, and U.S.-Australia
income tax convention, Art. 4 (which do not
sutomatically treat citizens as residents; Rev. Kul.
75-489, 1975-2 CB 511), with U.8.-Canada income
tax convention, Art. IV (not yet in effect), U.8.-
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has with the 17.8.38 It is unclear whether
the significant contacts are those of a
business or persenal nature, If the for-
mer, given that the principal place of
business will ordinarily be the tax home,
the closer contact test may add lictle. Tf
the latter, however, new difficulties may
arise. For example, an alien who regu-
larly resides in foreign country A but
who has his principal place of business
in foreign country B may find it difh-
cult to establish that his personal con-
tacts are more closely connected with
foreign country B than with the U.S.
An alien who has an application
pending for lawful permanent residency
will not be able to avail himself of the
“tax home” and ‘‘closer connection”
exception to the “cumalative presence
test,"8% Thus, if such an alien was pres-
ent in the U.S. for a sufficient period to
meet the cumulative presence test, he
would be regarded as a resident regard-
less of any other fact or circumstance,

“Presence” and its exceplions, Ordinari-
ly. under Section 7701{bj(6}A) ar alien
will be regarded as present in the U.S.
on any day in which he is present in
the U.S. for any portion of the day.
Thus, both the day of arrival and the
day of departure each count as one day
or a total of two days. (Days in transit
are not included; see below,) There are,
however, four exceptions to this rule:

I. Medical conditions. If an indi-
vidual who was already in the U.S. is
unable to leave the country because of
a medical condition which arose while
he was in the U.S., any day in which he
could not leave because of the medical
condition does not count, 40

2. Commuters. An individual who reg-
ularly commutes to the U.S, from a

Denmark income tax cenvention, Art. 4 (not yet
in effect), 1981 U.8. Treasury Model income tax
convention, Art. 4 and 1077 OECD Model Con-
vention, Art. 4 (which do treat U.S. ecitizens as
residents for purposes of the treaty).

% Section 7701(b} (1) (A) (i). Previously, the U.S.
never maintained that resident status for imrmi-
gration purposes alone is determinative of the
issue of residence. See Rew. Ruls. 76-82, 1976-1 CB
192; 72-140, 1972-1 CB 21i; and 72-297, 1972-1
CB 212, (*“Admission to the United States for
permanent residence pursuant to the Immigration
and Nationality Act does not per se establish
residence for purposes of the Federal income
tax.”}) See also Adams, supra note 17 (holding a
Canadian individual to be & nonresident alien not-
withstanding that he applied for and obtained an
mmigrant visa).

= Sections 7701 (b) (1} (A} (ii) and 7701 (b) (3).
See infra for special rules relating to first and last
years of residency.

3 In Sfemkowski, supra note 22, the petitioner, n
Canadian hockey player, was actually present in
the U.8. for more than 20¢ days. Notwithstanding
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place of residence in Canada or Mexico
will not be regarded as present in the
US. on any day during which he so
commutes, under Section 7701{b}(6)(B).
Presumably, “commutation’’ means a
trip that is completed within a 24-hour
period.

3. In transit. An individual who
spends less than 24 hours in the U.S.
while in transit between two foreign
poinis will not be considered present
on that day, under Section 7701 (h)(6)(c).

4. Exempt individuals. An alien who
does not have {and has not applied for)
a green card will not be regarded as
present on any day that he qualifies as
an “exempt individual.”

Exempt individuals. The term “exempt
individual” means foreign-government-
related individuals, teachers or trainees,
and students and members of their
immediate families.#1 In general, a for.
eign-governmentrelated  individual s
one who has been temporarily admitted
to the US. because of his diplomatic
status or because he is a full-time em-
ployee of an international organization.
Teachers, trainees, and students must be
admitted under the appropriate provi-
sion of the Immigration and Nationality
Act relating to their special status and
must comply substantially with the con-
ditions for admission. Some special limi-
tations apply:

1. Teachers or trainees will not be
exempt individuals during the current
year if, for any two calendar years dur-
ing the preceding six calendar years, the
person was exempt as a teacher, trainee,
or student,

2. A stdent will not be an exempt
individual during any calendar year af-
ter the fifth calendar year for which he

this presence, no assertion was made that the
petiticner was a V.8, resident.

1 Unless the “tax home" and “closer connection™
exception applies, he could nevertheless be eon-
sidered a resident under the cumulative presence
test deseribed infra.

# A special transitional rule will exclude days of
presence for 1984 and 1983 in many cases.

3 It is assumed that for the purpose of the caleula-
tions required under the cumulative presence test,
fractional values derived by using the applicable
Tactor for the first and second preceding vears are
to be regarded as fractional values,

& Bection 7701 (h) (3) (B).

8 Section 7701(b) (7).

# Without regard to the second sentence in Sec-
tion 911(d) (3) dealing with an “abode” in the
U.S. A U.S. citizen or resident qualifying for
the benefits of Section 911 may exclude from in-
come subject to U.S. Federa} income tax a limited
amount of earned income from foreign sources.
To qualify for the benefit of Section 911, an
individual must establish, among other things,
that his tax home is in a foreign country.




is exempt as a student, teacher or
trainee urnless he established no intent
to reside permanently in the U.S.

1t seems that in the case of teachers
or trainees, as well as in the case of
students, the years taken into account
start with the first yvear for which the
new provisions will be in effect, that is,
1985. Whether this was intended, how-
ever, is not certain.

Timing and velated matters

Taxable year and first and last year of
residence. If an alien is a resident under
one of the three tests described above,
he will generally be treated as a resident
for the entire calendar year whether or
not the alien’s taxable year coincides
with the calendar year. In a case where
an alien’s taxable year is not a calendar
year, he is taxable as a resident for that
portion of his taxable vear which is
within the calendar year for which he
is treated as a resident. Since an alien
who has not previously established a tax-
able year other than a calendar year is
to be treated as having a calendar tax-
able year, this rule will have ljttle ap-
plication.+?

Important exceptions to treating an
alien as a resident for an entire calendar
year are provided in Section 7701(h)(2)
for an alien who first becomes resident
during a year and for an alien who
2bandons residency during a year.

First acquisition of residence. If an
alien was not a resident in the U.S. at
any time during the preceding calendar
year, but is regarded as a resident in the
current year, he is regarded as resident
in the US.:

T See Prop. Reg. 1.911-2{b). The tax home eon-
cept has been borrowed from Section 162(a) (2},
relating 1o the deductibility of trave! expenses in-
curred while “away from home.” The cases have
arisen under that section. Whether an individual
has a tax home and if so where that rlace might
be is a mixed question of fact and law, Under-
standably the courts have had some difficulty ap-
plying the concept to specific fact situations. See,
e.g., Sherman, Jr., 16 TC 832 (1851); (which eity
is tax home when taxpaver has two different busi-
nesses, but his earnings from the business foecated
at the city where he and his family do not reside
exceeds the earnings from the city where he re-
sides 7); Miller, TCM 1979-8T; {taxpayer worked
for 34 continuous months at construction site as o
“temporary” job. Job site held not to be “tax
home™),

¥ Section 7701(b) (8) {B) (ii}. Cf. Art. 4(2) (a)
of the 1977 OECD Model Income Tax Con-
vention (using the term ‘‘center of vital inter-
ests”). It has been stated that determining the
country of closer persanal and economic relations
will involve factual determinations in each cage
which may be extremely difficult to make and
which may be very controversial. Treasury Tech-
nical Explanation of the 1969 U.8.-Netherlands
Estate Tax Treaty, 1976.1 CB 477, 419, See also
Jones et al., “Dual Residence of Individuals: The
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1. Only from the first day he is pres-
ent in the U.S. in the current year if he
is regarded as a resident of the U.S. for
the year under either the 183-day pres-
ence rale or the cumulative presence
test. Any days for which it can be shown
that the alien had a cdoser connection
to a foreign country than he had to the
U.S. will be disregarded. This is sub-
ject to the limitation that the number
of days disregarded cannot exceed ten.43

2. If he is not regarded as a resident
by virtue of either of the two rules
noted above but is regarded as a resi-
dent because he has acquired a green
card, only from the first day he was
present in the U.S. while he had a green
card,

Abandonment of residence. An alien
who does not have a green card will not
be regarded as a resident of the U.S.
alter the last day during a year (the
“eurrent year') in which he was present
in the U.S. if two conditions are met:

1. He is not treated as a resident of
the U.S. at any time during the succeed-
ing calendar year.

2. He must show that he has a2 closer
connection to a foreign country than
he has to the U.S. during the balance
of the current year,

An alien who has a green card must,
in addition, relinquish his permanent-
resident status before this rule can
apply. The de minimis [0-day tule noted
above also applies for purposes of deter
mining the last day the alien would be
treated as a resident in the current year.

Anti-abuse provision, Because the me-
chanical tests for residence treatment

Meaning of the Expressions in the OECD Model
Convention,” 1981 British Taz Rev. (Nos. 1 and
%} 15 and 104 at 104-1106.

# Beetion 7701 (b} (3) (C}. If the application for
permanent residence is filed by n relative of the
alien, this will not count. Only when the alien
bimself takes some affirmative step in the im-
migration process will he be treated for tax pur-
poses as having an application pending. Refer to
the H, Rep’t No, 98-432, part 2, supre note 10, at
1526.

1o Section T701(b} (2} (D) (ii). In contrast, an in-
dividual who comes to the U.8. for purposes of
medical treatment will be considered a regident
if he stays here long enough to meet the mechani-
cal test. H. Rep’t No. 98-432, part %, supre note
10, at i525.

1 Bection T701(k) (4}; H. Rep't No. 98-432, part
2, supra note 10, at 1626, note 26.

42 Bee Sections 7761(b) (8) (A) and {B}. Gener-
ally, a new taxpayer, including an alien who has
not had a prior tax lability, was entitled to adopt
& taxable year other than a calendar vear, Rev, Rul.
80-352, 1980-1 CB 160. It is unclear whether Sec-
tion 7701(b) (8) {A) eliminates this right for ali
aliens or merely limits this right to an alien who
has adopted a fiscal taxable vear in accordance
with Rev. Rul, 80-362 prior to the first year he is
treated as a resident. In either case issues under

can easily be avoided for a year, a con-
cern arose that aliens could plan their
affairs to avoid residence treatment for
a year (or morc) between years of resi-
dence and by so doing avoid U.S. in-
come tax on U.S-source income realized
during that period. Section TT0L(b)(9)
was enacted to deal with this concern.
It provides that if an alien is treated as
a U.S. resident for at least three consecu-
tive calendar yearst4 and then is not
treated as a resident for an interim pe-
riod, the duration of which lasts Iess
than three calendar years, then although
he will be treated as a nonresident dur-
ing the interim period, he will be sub-
ject to tax on his U.S. source income at
the rates which apply to U.S, residents
under the same provisions which apply
to U.S. citizens who renounce U.8, citi-
zenship for tax avoidance purposes.i5
In connection with this specisl anti-
abuse rule, several observations are in
order. First, if an individual is again
treated as a resident within the pro-
scribed three-year period, he will he
subject to the raxation rules of Section
877(b) regardiess of whether his treat-
ment as a nonresident during the in-
terim period had as one of its principal
purposes the avoidance of U.S. tax.
U.S. citizens may fare better, since they
may avoid Section 877(b) if their loss of
U.S. citizenship did not have as one of
its principal purposes the avoidance of
U.S. tax.46 Moreover, this appears to be
true regardless of whether the US. citi-
zen was also a resident (under pre-exist-
ing law standards) since Section 7701(b)
in general and Section 7701(b)(9) in par-
ticular do not apply to U.S. citizens,

a mondiserimination provision of an income tax
convention may arise.

@ This provision enables an alien to come to the
U.B. (for example, to house-hunt} prior to ac-
tuglly moving here, without being treated as o
resident for the period prier to his actual move,
See H. Rep’t No. 98-432, part 2, supra note 19, at
1529,

# It appesrs that the alien must have been treated
as a U.S. resident under Section 7701 (b} for this
provision to apply. See H. Rep't No. $8-861, suprae
note 7, at 967,

¥ Bee Section 877(h),

4 The Joint Committee expressed a concern re-
garding Section 877 generally and this may he
the subjeet of further legislation. H. Rep’t No.
98-861, supre note 7, at 967.

‘7 Bee Roberts, Is Revenue Ruling 79-1582, which
taxes an cxpalriate’s gain, consiatent iwith the
Code?, 51 JTAX 204 (October 1979).

“ Some newer treasties to which the U.S. in &
party specifically extend the savings clause to per-
mit taxation under Section 877. See, e.g., U.8.
Canada Treaty, Art. XXIX (2},

2 Bee, e.g., U.S8.-U.K, Treaty, Axrt. 1(3).

5 But ¢f. note 7, supra.

A Act, Section 138 (b) (1).

52 Act, Section 138(h} (2),

¥ Act, Section 188(b) (3).
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Second, it is unclear how this anti-
abuse rule is intended to operate if in
the interim period the alien is a resident
of a country with which the U:S. has =
treaty the provisions of which provide
an exemption from or reduced rate of
tax for the US.source income falling
within the Section 877(b) net.

In Rev. Rul 79-152, 1979-1 CB 237,
the Service confronted a similar al-
though somewhat different issue. The
Raling dealt with the case of an indi-
vidual who relinquished his U.S. citizen-
ship for the purpose proscribed by Sec
tion 877(z) by acquiring residence in a
country with which the U8, had a
treaty. Pursuant to the provisions of
that treaty, a resident of the treaty
country was exempt from U.S, tax on
the type of U.S.-source income that un-
der Section 877(b) would have been
taxable at regular U.S. tax rates. The
treaty did not specifically reserve the
right of the U.S, to tax expatriates un-
der Section 877. Notwithstanding what
appears to be contrary expressions of
intent in the legislative history of Sec
tion 877 (not to mention the literal
terms of the provisions of the statute
itself47), the Service ruled that Section
877(by overrode the contrary treaty pro-
vision. While not entirely clear, it ap-
pears that the basis of the decision is
that the treaty in question had (as ali
treaties do) a “savings clause” that pre
served the right of the U.S. to tax iis
citizens regardless of any other provi-
sions of the treaty and that taxation on
the basis of Section 877 “is a manifesta-
tion of United States taxation on the
basis of citizenship.”48

Interestingly, savings clauses at least
under our newer treatiesi? do not apply
to non-UJ.8. citizens who are considered
under the treaty as residents of the other
state. Thus, the savings clause rationale
of Rev. Rul. 79-152 (if that is the ra-
tionale) does not appear dispositive.
However, it is certainly possible to read
into Section 7701(b}9) an intent to over-
ride a conflicting treaty provision.50

Third, it appears that Section 7701
(b}(9) literally dees not apply if an alien
continues to be treated as a U.5. resi-
dent, for exampie because he has a
green card, Suppose such an alien be-
comes a resident of a treaty country and
under the governing fiscal domicile ar-
ticle of the treaty is treated {for pur-
poses of the treaty) as resident only in
the treaty country. Is it possible for the
Service to take the position that such
“treatment” under a fiscal domicile ar-
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ticle is a “manifestation of treatment
under section 7701({b) as a nonresident”
so that Section 7701(b)(9) may apply?

Finally, as in the case of Section
877(b), Section 7701(b)}(9) has no appli-
cation to foreign-source income realized
during the interim period but the spe-
cial-source rules of Section 877(c) would
apply. For example, gain on the sale
of stock in a U.S corporation would
automatically be treated as U.S.-source
income.

Effective dates and #ransitional rules.
The statute will, with the exceptions
noted below, be effective for taxable
years beginning after 1984.51 For pur
poses of the cumulative presence test,
days of U.S. presence in 1983 count for
purposes of the 1985 calculation only if
the alien was a resident of the U.S. un-
der pre-existing law as of the close of
calendar years 1983 and 1984. Further-
mare, U.S. presence during calendar
vear 1984 counts for purposes of the
calculation required for 1985 only if an
alien was a U.8. resident under pre-ex-
isting law as of the close of the calendar
year 198452 Thus an individual, who
under current law was not a resident in
the 1.5, as of the close of either calen-
dar year 1983 or 1984, may be present
in the U.S. for up to 182 days in 1985
without being regarded as a resident
in 1985, Of course, such presence would
count for the calculation that would be
required for 1986 and 1987. Presence in
1985 would likely be considered for pur-
poses of determining whether, under
pre-existing law, an alien was a resident
for any period prior to 1985.

For purposes of the application of the
“green card” test during 1985, an alien
will be treated as a resident for 1984 if
either he had a green card for the entire
calendar year 1984 regardless of whether
he was physically present in the U.S,
or he had a green card during some pant
of 1984 and was physically present at
any time during 1984 when he had the
green card.’® Accordingly, an alien who
has a green card but who has no other
significant U.5. contacts shoukd consider
whether to give up his green card before
the end of 1984 to avoid being treated
as a resident for 1985,

Conclusion

Under pre-existing law, except in the
clearest cases, it was very difficult to
decide whether an alien was to be re-
garded as a U.S. resident for income tax
purposes. To make the determination

one had to evaluate all facts and circum-
stances that could bear on the issue of
whether the alien was more or less likely
to have had the intention to remain in
the U.S. for an indefinite period. More-
over, that evaluation was left in the first
instance to the alien, hardly an effective
method for enforcing the rules, particu-
larly when even if the alien sought ad-
vice on his particular situation he was
likely to be teld that his situation fell
in the gray area.

While one may quarrel with whether
limiting the number of permitted days
of U.S. presence to the days allowed un-
der the “183 day” and “cumulative pres-
ence" tests of the new definition, or with
whether taxing an alien as a resident
merely because he has a “green card”
represents sound policy, that aside, there
can be no quarrel that the new rules
will to some extent reduce the uncer-
tainty of pre-existing law. Thus aliens
who wish to do so may aveid classifica-
tion as a resident by giving up a green
card, if they have one, prior to 1985 and
by limiting their U.S. presence to the
period allowed under the “188 day” and
“cumulative presence” tests.

To be sure, the new rules may cause
some hardship, for example, to an alien
whose business temporarily requires his
presence in the U.S. for 183 days or
more in a year. With proper planning,
however, even this hardship may be
avoided (for example, by having the
presence straddle two years, or subject
to the new “anti-abuse” rule, deferring
a realization of income until the year of
nonresidence).

Perhaps the greatest disappointment
is that not all of the uncertainty of pre-
existing law has been eliminated at least
for those aliens who, while not actually
present in the U.S. for 183 days or more
in a year, satisfy the cumulative pres-
ence test. An alien falling within this
category who wishes to avoid classifica-
tion as a U.S. resident must be pre-
pared to establish that his “tax home”
is in a foreign country and that he has
“closer commections” to that foreign
country than he has to the U.8. In some
cases, hardships will arise because it will
not be possible to point to one foreign
country that is both the “tax home"
of the alien and the one to which he is
more closely connected than he is to the
U.S. In those cases, aliens will be well
advised to avoid the cumulative presence
threshold, which they can do by never
being present in the U.S. for more than
121 days in any one calendar year. %



